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not involving the strike element, is instructive. The court held that 
an employee whose discharge was procured by a company which 
had guaranteed the employer against loss by injury done to its 
employees, because of his refusal to accept a small sum in settlement 
of such a loss, was entitled to recover for his dismissal. The gain 
ensuing to the company from the reduction of damages payable was 
distinguished from that secured where the purpose was success in 
competition, and was held to be a justification of the action taken. 
It is obvious that no definite rule can be formulated by which 
to test the presence or absence of justification in every case. Only 
a very rough classification is possible, and each case must be largely 
controlled by its own peculiar facts and circumstances. 

MUNICIPAL WATER SYSTEMS ARE THEY PUBLIC OR PRIVATE PROPERTY 

OF THE CITY? 

Does a municipal corporation owning its water system hold the 
property in its public or private capacity? It was recently decided 
in Rochester and Lake Ontario Water Co. v. Rochester, 176 N. Y. 
166, that after a municipality had constructed a costly water system 
under legislative permission it was competent for the legislature 
to pass a subsequent act authorizing a corporation organized under 
it to lay pipes through the streets of any city lying between the 
source of supply and the town to be furnished with water. In thus 
passing through the city of Rochester the company proposed to 
come into direct competition with the municipal water system, 
taking away some of the latter's most valuable customers and sub- 
stantially decreasing its revenues. In the opinion of the three dis- 
senting judges the city should have exclusive control of its water 
system because, inter alia, "to subject this system to competition 
or interference would be to weaken or destroy it" ; the inference 
being that the system was the private property of the city in which 
it had acquired vested rights. "A city or other political division," 
say the dissentient judges, "acts in a dual capacity. In business 
matters it is treated as a private person." 

Whether or not municipal water works are held as the private 
or public property of the city is a subject upon which the courts 
disagree. An earlier case in New York takes the ground that 
property owned and used by the city to supply its inhabitants with 
water belongs to it in its private right. In Bailey v. Mayor, 3 Hill 
531, 539, Nelson, J., said : "The powers conferred by the legislature 
authorizing this great work are not, strictly and legally speaking, 
conferred for the benefit of the public. The grant is a special 
private franchise, made as well for the private emolument and ad- 
vantage of the city as for the public good. The State in its sovereign 
capacity has no interest in it. It owns no part of the work. The 
whole investment under the law and the revenue and profits derived 
therefrom are the private property of the city as much as the lands 
and houses belonging to it situate within its corporate limits." 
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This theory is held in other States, notably Pennsylvania, Michi- 
gan, Ohio and Rhode Island, and there are analagous expressions 
in the adjudications of England and Massachusetts. On the other 
hand, the doctrine that such property belongs to the city in its public 
rather than its private capacity has been asserted in the United 
States Supreme Court, in Delaware, North Carolina, Connecticut, 
and by Judge Denio of New York, who denied altogether the duality 
theory of the public and private rights and liabilities of municipal 
corporations. Darlington v. Mayor, 31 N. Y. 204. 

In Western Saving Society v. Philadelphia, 31 Pa. St. 175, at 
p. 183, this language is used : "P>ut the contracts which a municipal 
corporation may make for the purpose of supplying its inhabitants 
with gas relate to the 'things of commerce' as distinguished in the 
civil law from the 'things public' which are regulated by the sov- 
ereign. Such contracts are not made by a municipal corporation by 
virtue of its powers of local sovereignty, but in its capacity of a 
private corporation. The supply of gas light is no more a duty of 
sovereignty than the supply of water. The whole investment is the 
private property of the city." Also Wheeler v. Philadelphia, JJ Pa. 
St. 338; Philadelphia v. Fox, 64 Pa. St. 180. 

In the City of Detroit v. Corey, 9 Mich. 165, 184, it was said: 
"The sewers of the city, like its works for supplying it with water, 
are the private property of the city — they belong to the city. The 
corporation and its corporators, the citizens, are alone interested in 
them — the outside public or people of the State at large have no 
interest in them as they have in the streets of the city which are 
public highway." Vide Judge Cooley in Board v. Detroit, 28 Mich. 
228 ; Cooley, Const. Lim., 253 ; Cooley, Taxation, 482. The pre- 
ceding excerpt is quoted and adopted in the Ohio Supreme Court. 
Cincinnati v. Cameron, 33 Ohio St. 336, 367, 368. To same effect, 
Aldrich v. Tripp, 11 R. I. 141, 146; Esterg-Gunst Co. v. Portland, 
34 Oregon 282 ; Scott v. Manchester, 2 H. & N. 204. 

The reasons deducible from the foregoing decisions why such 
property should be regarded as private rather than public appear to 
resolve themselves into two forms. First, such ownership involves 
in no sense a governmental duty. It is a matter of purely local 
concern of no interest whatever to people in the State at large. 
Second, to render the city liable in tort for negligence or other 
wrongdoing in connection with such ownership it is necessary to 
regard the property as private. It has been repeatedly held that 
a city cannot escape liability by setting up the defence that its 
water works are public property over which it is exercising public 
functions. 

The reason for the contrary view — that the ownership is a 
public one — is found in the theory that if such property were private 
it might become subject to execution on the part of the city's 
creditors. "Indeed, it would be attended with the most serious 
consequences and involve the greatest amount of inconvenience to 
lay it down as a rule that any property belonging to a municipal 
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corporation, not actually used in the discharge of its public functions 
could be levied upon and sold under ordinary execution, as upon a 
judgment against a private corporation." Darling v. Baltimore, 15 
Md. 1, 14. And this case, too, regarded the furnishing of water 
and gas by a municipal water or gas company as "not essentially 
a public municipal function." Vide the recent case of Brocken- 
brough v. Charlotte, 46 S. E. 28 (N. C). Other courts have gone 
a step further and denied that municipal corporations had any strictly 
private capacities. Darlington v. Mayor, supra. In New Orleans v. 
Morris, 105 U. S. 602, 603, the court said, "the city was not situated 
as regards this property as a private person would be in the purchase 
and acquisition of ordinary property." So also in Connecticut such 
water works must "unquestionably now be regarded as an under- 
taking for the public good, in the judicial sense of the term, not 
indeed as the discharge of one of the few governmental duties 
imposed upon it [the city of Hartford], but as ranking next in 
order." West Hartford v. Commissioners, 44 Conn. 360. 

It is submitted, the better opinion seems to be that such property 
is public and not private. It is paid for by taxation and there 
can be taxation for no other but a public purpose. Cooley, Const. 
Lim., 5th ed. pp. 209, 621. Moreover, municipal property is par- 
ticularly subject to legislative control when purchased with funds 
raised by taxation. Darlington v. Mayor, supra; Com. v. Lucas, 
93 U. S. 114; Cooley, Const. Lim., 5th ed., pp. 292-295. The 
inhabitants of the city do not have rights in such property in any 
way analagous to that possessed in their individual property. The 
proposition is well expressed in Coyle v. Mclntire, 7 Houst. (Del.) 
44, at page 94: "The uses for which the corporation may acquire 
and hold property must necessarily, we think, be public uses. No 
citizen of Wilmington possesses any interest in the property [a 
municipal water works], which is said to be private, which he can 
sell or in any manner dispose of. No portion of the property held 
by the city passes to the local representatives of any inhabitant of 
the city or descends to his heirs after his death; partition cannot 
be made of the realty among the inhabitants in any manner known 
to law. Such property has not the incidents of private property 
attaching to property recognized as private among individual owners 
of property. When a citizen removes from the city he ceases to 
have any interest in the use of the property as a corporator." 



THE VALIDITY OF CONSTITUTIONAL AMENDMENTS. 

By a constitutional amendment the city and county governments 
of Denver and Arapahoe county have been consolidated. Article 
XIX of the Colorado constitution provides, among other things, 
that "the general assembly shall have no power to propose amend- 
ments to more than six articles of the constitution at the same 
session." It is admitted that the amendment, styled article XX, 
proposed, and ratified properly by the people, affects more than 



